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A. Introduction
14 A panel of the Discipline Committee (the Panel) of the British Columbia College of Oral

Health Professionals (the College) conducted a hearing on January 23, 2025 (the Hearing),
to determine the allegations set out in the citation dated December 10, 2024 (the Citation).

2, On March 13, 2025, the Panel issued written reasons (the Conduct Decision) setting out
its determination that the Respondent engaged in professional misconduct by failing to
respond to the College regarding its investigation into a complaint made against him (the

Complaint) and failing to provide the College with his updated contact information.






(b)  direct that the lifting of the suspension or the eligibility to apply for
reinstatement of registration will occur on

(1) a date specified in the order, or

(i) the date the discipline committee or the board determines
that the respondent has complied with the conditions
imposed under paragraph (a), and

(c) impose conditions on the respondent's practice of the designated
health profession that apply after the lifting of the suspension or
the reinstatement of registration.

In exercising its discretion to determine the appropriate penalty, the discipline committee

may consider all relevant circumstances, including any aggravating or mitigating factors.

The relevant factors to consider in determining an appropriate penalty are set out in Law

Society of British Columbia v. Ogilvie, 1999 LSBC 17 [Ogilvie]:

(a)
(b)
(©)
(d)
(e}
®
(&

(h)
(D)
i)
()
)
(m)

The nature and gravity of the conduct proven;

The age and experience of the respondent;

The previous character of the respondent, including details of prior discipline;
The impact upon the victim;

The advantage gained, or to be gained, by the respondent;

The number of times the offending conduct occurred;

Whether the respondent has acknowledged the misconduct and taken steps to
disclose and redress the wrong, and the presence or absence of other mitigating
circumstances;

The possibility of remediating or rehabilitating the respondent;

The impact on the respondent of criminal or other sanctions or penalties;

The impact of the proposed penalty on the respondent;

The need for specific and general deterrence;

The need to ensure the public’s confidence in the integrity of the profession; and

The range of penalties imposed in similar cases.
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In Edward Dent (Re), 2016, LSBC 5 (Dent) a hearing panel of the Law Society of B.C.
outlined a simplified process whereby a hearing panel focuses on the QOgilivie factors it
considers relevant (primary factors) and only considers secondary factors if they would

tip the scales one way or another (see paras 15-17),
Dent also set out a consolidated list of Ogilvie factors distilled to four general categories:

(i) The nature, gravity and consequences of the conduct

This category includes consideration of the severity of the misconduct, how long it lasted,
how many times it occurred, how the misconduct impacted the victim, and whether there

was any financial gain from the misconduct.

(i) Character and professional conduct record of the respondent

This category includes consideration of the age and experience of the respondent, their

reputation in the community and the profession, and their professional conduct record.

(ii)  Ackmowledgement of the misconduct and remedial action

This category includes consideration of whether the respondent has admitted the
misconduct and taken steps to prevent a re-occurrence, whether the respondent can be

rehabilitated, and mitigating factors such as substance use or mental health issues.

(iv)  Public confidence in the legal profession including public confidence in
the disciplinary process

This category includes consideration of whether there is sufficient general and specific
deterrent value in the proposed disciplinary action, whether the public will have
confidence that the proposed action is sufficient to maintain the integrity of the

profession and confidence in the proposed penalty compared to penalties in simifar cases.

Other professional regulatory tribunals, including those regulating professions under the
HPA, have applied the Ogilvie factors and the process outlined in Dent: see College of
Registered Nurses of British Columbia v. Cunningham, 2017 BCCNM 4 (Cunningham)
and College of Massage Therapists of British Columbia and Steven Anderson, October
20, 2022 (Anderson).
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The key objectives when determining appropriate measures under section 39(2) of the
HPA include: specific and general deterrence, educating registrants and the public about
professional standards, and promoting public confidence in the profession and its ability
to self-regulate. Ultimately, a penalty must fall within a reasonable range of appropriate
penalties, having regard to the circumstances of the misconduct and the evidence in

mitigation (see Cunningham at paras 19 & 20).
Submissions of the College

(i) nature, gravity and consequences of the conduct

The College submitted that the Panel’s finding that the Respondent’s conduct constituted
professional misconduct means that the underlying conduct is serious. The College
submitted that the consequences of the Respondent’s conduct are also serious because the
College’s investigation into the Complaint has been stalled, which prevents it from

regulating in the public interest.

(ti) character and professional conduct record
Section 39.2 of the HP4 provides that a panel may consider previous action taken against
a registrant under Part 3 of the HPA. The College confirmed that the section is

permissive - the Panel may consider previous actions against the Respondent, but is not

required to do so.

The College’s position was that the Respondent’s conduct record is relevant to the issues

in the Citation and that the Panel should consider his record.

The Respondent’s conduct record includes two complaints. The was in 2015, | | | Gz

_(the 2015 Conduct). The College sought a response from

the Respondent regarding this determination, but he failed to respond. Three months

later, the College issued a direction under s. 33(2){c) of the HPA suspending the

Registrant pending receipt of his response. _

-so the Respondent’s suspension was lifted, but the College issued a reminder

of his responsibility to respond to the College and to cooperate in an investigation,
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The second complaint is from 2018, when the College opened a complaint after receiving
reports from its staff regarding the Respondent’s behaviour (the 2018 Conduct). This

complaint was resolved by a consent order.

The College submitted that the 2015 Conduct speaks to the risk of the Respondent’s
conduct being repeated, because it is a previous example of the Respondent failing to
respond to the College, being suspended as a result, and receiving a reminder of his

obligation to respond to the College in a timely manner.

The College submitted that the Respondent’s history of not responding to the College

shows a pattern of behaviour and is an aggravating factor.

(iit)  acknowledgement of the misconduct and remedial action

The College acknowledged that at the Hearing the Respondent admitted the facts in the
Citation. However, it noted that since the Hearing, the Respondent has not taken steps to
correct his conduct and still has not responded to the Complaint. The College advised that

it had attempted to contact the Respondent after the Hearing, but he did not respond,

(v} specific and general detervence and public confidence in the process

The College submitted that a serious penalty is required to deter the Respondent. It also
submitted that its proposed penalty will achieve deterrence, support public confidence in

the process and will highlight the importance of responding to the College.

The College referred to several penalty decisions involving a failure to cooperate with a

professional regulator to provide examples of penalties imposed in similar cases.

The College relied primarily on Cunningham, where the registrant was suspended until
the later of three months or her delivery of a substantive written response to the
complaint and required to pay costs for failing to respond to her college regarding a

complaint,

The College also referred to paragraph 15 of the decision which sets out summaries of
several penalty decisions in the health professions context, where suspensions ranging

{rom one to six months in length were imposed.
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The Panel notes that the absence of an admission or demonstrated remorse is not an

aggravating factor but simply the absence of a mitigating factor (see dnderson para 30).

(v} Public confidence in the profession and discipline process

In light of the Respondent’s declaration that he will not respond to the Complaint, and his
conduct record, the penalty must provide specific deterrence for his conduet. It must also
highlight for other registrants the importance of their obligation to cooperate with the
College and be sufficient to maintain the public’s confidence in the College’s discipline

process and its ability to regulate registrants,

The Panel finds that it has jurisdiction to impose a suspension even though the

Respondent is no longer an active registrant (see Gill and Morgan).

The professional conduct cases the College referred the Panel to are not binding, but they
provide useful guidance in terms of penalties imposed in similar cases. In light of the
range of one to six months for suspensions imposed in similar cases, the Panel finds that

a 3 month suspension is reasonable in the circumstances.
(b) Costs

Subsection 39(5) of the HPA provides that if the discipline committee acts under
subsection (2), it may award the College costs based on the tariff of costs established
under section 19(1)(w.1). Section 13.11(3) of the College’s Bylaws establishes a tariff of
costs for discipline hearings, which is set out in Schedule I (the Tariff). An award under

the Tariff includes costs and reasonable and necessary disbursements.

The College claimed 68 units under the Tariff at $150 per unit, for a total of $10,200 in
legal fees. Section 39(7) of the HPA provides that if costs are awarded under subsection
(5) they must not exceed 50% of the actual costs to the College for legal representation
for the hearing. The College advised that it did not hire external counsel and therefore
could not determine its actual legal costs. As a result, it only sought recovery of half of

the units claimed under the Tariff (i.e. 34), reducing it claim for legal fees to $5,100.

The College also sought recovery of its disbursements in the amount of $1,196.90. Its

disbursements included $383.20 for a process server and $813.70 for hearing fees.
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Amanda Wagman





